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Dear Mr. Driscoll:

You ask whether the district clerk may file an abstract of judgment for nonpayment
of costs. After examining the relevant statutes and rules, we conclude that the district
clerk may not file such an abstract, since he is not a party to the underlying litigation and is
therefore not “a person in whose favor a judgment is rendered.” Prop. Code § 52.002.
Rather, the clerk should follow the procedure set out in rules 129 and 130 of the Texas
Rules of Civil Procedure, which direct him to prepare a certified copy of the bill of costs
“and place the same in the hands of the sheriff or constable for coliection.”

Section 52.002 of the Property Code gives the right to apply for an abstract to “a
person in whose favor a judgment is rendered.” You suggest that “[a]rguably, the District
Clerk impliedly is a party in whose favor a judgment is rendered.” We disagree. In our
view, this phrase means the prevailing party. The district clerk is not a party to civil law
suits generally. The legislature, mindful that an abstract is an impediment to the free
transfer of real property and may therefore not be imposed without due process of law,
restricted the right to obtain an abstract of judgment to a prevailing party.

The district clerk, therefore, cannot file an abstract of judgment unless he has
instituted and won an action for the unpaid costs. Absent that, there is no judgment to be
abstracted.

However, the district clerk is not without a legal remedy to obtain the unpaid
costs. The Texas Rules of Civil Procedure provide that the clerk may, in the event that a
party responsible for costs has not paid such costs within 10 days of demand, prepare a
certified bill of costs “and place the same in the hands of the sheriff or constable for
collection.” TEX. R. CIV. P. 129. The sheriff, in the event that the party fails to pay,
may levy on the party’s property “and sell such property as under execution.” TEX. R.
CIV.P. 130. -

You suggest that rule 129 of the Rules of Civil Procedure “allows execution as if
the District Clerk has a judgment against the party who fails to pay costs.” While the
practical effect of a levy and sale pursuant to rules 129 and 130 may be analogous to the
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execution of a judgment, rule 129 does not create a judgment. Absent a judgment in
behalf of the district clerk, no abstract may be filed.

SU MAR

Absent a judgment in behalf of the district clerk in a civil action
in which he is a party, the district clerk may not file an abstract of
judgment in the real property records for nonpayment of costs. The
district clerk’s remedy for such nonpayment is that prescribed by
rules 129 and 130 of the Texas Rules of Civil Procedure.
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